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1 THE COURT: Right, but in order for my to enforce 

2 the - anything regarding Payne now, you vjould have to serve 

3 him because he v;as not served, he was simply being 

4 designated as an employee of the defendant, I take it? 

5 MR. FARLEY: And that was one of my questions, 

6 why didn't the District tell us he was leaving, or give us a 

7 chance to depose him before he left, or ask for an expedited 

8 ruling. 

9 THE COURT: Right. Okay. 

10 And I take it, Mr. Adams, you don't know the 

11 answer to that? 

12 MR. ADAMS: Right. VJe don't know what - well, 

13 it's my understanding Mr. Payne was a political appointee - 

14 from my understanding, Mr. Payne v;as an Executive Service 

15 appointee, and he may have left as a result of the change in 

16 administration. So I don't know when he left, and it was 

17 before my arrival. 

18 THE COURT: Okay. 

19 MR. ADAMS: Thank you. 

2 THE COURT: Now let's take the BOB (6) . Tell me 

21 how this started, then, on the 30B(5}. 

22 MR. FARLEY: Well, Your Honor, it started in 

23 August, when I asked for dates for a 30B{6). I didn't get 

24 any, so I noticed the deposition for the time period when we 

25 were doing other depositions. The District at that time 
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1 told me they didn't have a witness. That's one of the e- 

2 mails, I think. 

3 THE COURT: that's Mr. Rickman? 

4 MR. FARLEY: Mr. Rickman. It's was an e-mail 

5 attached to the reply. 

5 THE COURT: All right, let me stop there. What 

7 happened to Mr. Rickman, do you knov;? He just disappeared? 

8 MR. FARLEY: Mo. I saw him at a CLE a few weeks 

9 ago, and I don't know ~ 

10 THE COURT: All right. 

11 Mr. Adams, what happened to Mr. Rickman? Why did 

12 he disappear? 

13 MR. ADAMS: Mr. Rickman is no longer acting as an 

14 assistant attorney general. I've been told he's on 

15 indefinite administrative leave. 

16 THE COURT: When did that start? 

17 MR. ADAMS: I started November 13th, and I 

18 believe he was gone - well, he was gone when I got there. 

19 My best guess is that it was the week that ended, maybe, 
2 November 7th. 

21 THE COURT: And then what happened, his cases 

22 were reassigned to you? 

23 MR, ADAMS: Yes. I have been - 

24 THE COURT: And what had happened in the meantime 

25 when he disappeared, no one had done anythxng on them? 



theresams@erols.com Theresa M. Sorensen, CVR-CM 

202-273-0745 Official Court Reporter 



Case1:05-cv-02351-RCL Document 74-2 Filed 01/23/2008 Page 4 of 7 

Marilyn Seabrooks Myrdal v. CA 05-2351 December 13, 2007 

District of Columbia, et al 



Page 12 

1 decide that today. I'm probably going to do an order to 

2 allow you to see what facts you can gather as to who should 

3 the sanctions run to. In the meantime, let's get this on 

4 track. 

5 You've designated a 30B(6). Vjhen can the 

6 plaintiff take it, and have you all agreed on a date? 

V MR. FARLEY: Your Honor, the - I've been informed 

8 that this designee is actually leaving the employee of the 

9 District tomorrow. What are we going to do about -- I'm 

10 afraid that we're going to be in the same position. And the 

11 District hasn't told me that. I got that from an outside 

12 source. 

13 MR. ADA>]S: Well, he has better information than 

14 I have. Counsel, agency counsel inform,ed m.e that they were 

15 designated Mr. Kenneth Long about the time I answered this 

16 motion, and so this is the first I heard that he might not - 

17 in fact, you know, I sent Mr. Long an e-mail last night, you 

18 know, letting him know, you know, that you may be required 

19 for some depositions. I haven't had a response, so maybe 
2 he ' s gone . I don ' t know . 

21 THE COURT: wha" are you doing this afternoon? 

22 MR. FARLEY: I guess I could take - 

23 THE COURT: If he's leaving tomorrow, you can do 

24 it at two o'clock. 

25 MR. FARLEY: I guess - I'm having windows put in 
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1 really wanted the person with the most knowledge that could 

2 give us information. Now the number one guy is gone, and 

3 now this is number two. 

4 MR. ADAMS: The best I can do. Your Honor, is 

5 that we will find a 30B(6) witness, whether it's Mr. Long or 

6 someone else, and if he wants to take a deposition next 

7 week, my schedule is wide open. 

8 THE COURT: All right. What day do you want to 

9 do it? 

10 MR. ADAMS: Just let me know. We'll find 

11 someone. 

12 MR. FARLEY: The only problem with that. Your 

13 Honor, is that I'm a little concerned with the information 

14 that I'm going to get. I don't want to just waste 

15 everybody's time and then have to come back here and say, 

16 "Look, I didn't get all these questions answered." 

17 THE COURT: I think if you don't get your 

18 questions answered at a 30B(6), you're probably looking at 

19 other things than just a witness, you're probably looking at 
2 other sanctions I might be able to impose. 

21 MR. FARLEY: Yes. 

22 THE COURT: So they had better find somebody 

23 knowledgeable. 

24 MR. FARLEY: The 19th? 

2 5 MR. ADAMS: That's a Wednesday. Sure, I'm 
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My office. 
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Okay. I'll put that in an order. 
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, in terms of sanctions, have you got an amount 


10 


in mind 


that 


you ' re i 


seeking as your attorney's f.ees on the 
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on to 


compel? 
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MR . 


FARLEY 


I didn't put my hours together, but 


13 


I can. def 


initely get 


that to you as soon as you'd like. I 



14 can jUst file it. 

15 THE COURT: Okay. Put your hours together and 

16 I'll let the - I'll do an order requiring B.C. to respond, 

17 and in the response to give me enough information to base a 

18 decision on whether it should run to the attorneys 

19 individually, meaning Lattimore and Rickman, or whether it 
2 should run to the District. 

21 MR. FARLEY: Thank you, Your Honor. 

22 THE COURT: Now, what are we going to do about 
2 3 Payne? Do you have information about how to serve him.? 

24 MR. FARLEY: I don't, Your Honor. I don't have 

25 his last - I don't have his address. I don't know it he's 
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1 in the District any longer. I don't know. 

2 THE COURT : Do you know anything about how to 

3 reach Payne? 

4 MR. ADAMS: I'm sure we can get the last known 

5 address. 

6 THE COURT: Okay. If you v/ill give the last 

7 known address, then, you're going to have to try to subpoena 

8 for a deposition. 

9 MR. FARLEY: Yes, Your Honor. 

10 THE COURT: I don't think I can order it for a - 

11 for a former employee, I don't think I can order it. I 

12 think it's got to be done by enforcing a subpoena. 

13 MR. FARLEY: And that's another cost that the 

14 plaintiff is incurring, because of this. Do you want me to 

15 put that in my - 

16 THE COURT: VJell, that would be - that probably 

17 is. I'm not sure that's a Rule 37 cost. The Rule 37 cost 

18 goes to the 30B(6) . They had a motion pending for a 

19 protective order that hadn't been ruled on as to Payne. The 
2 problem is, they didn't tell you he was leaving, or the 

21 Court. How that might be sanctionable , I think you'd have 

22 to figure out a theory and file a separate motion for 

23 sanctions. I don't knov; if that could be a 1920 sanction, 

24 or where that would com.e in, where you might get authority 

25 for a sanction there. I think you would have to look at 
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